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IN THE SUPREME COURTf
OF THE STATE OF UTAH
SUMMA CORPORATION
a California corporation,
Plaintiff and Appellant,
-vsLANCER INDUSTRIES, INC., an
Illinois corporation, the
General Partner of SYNERGETICS,
a Utah Limited Partnership,

CASE NO. 14527

Defendant and Respondent,

BRIEF OF DEFENDANT-RESPONDENT
NATURE OF THE CASE
Appellant, Summa Corporation, appeals from the
dismissal of the contract action brought by Appellant
against Respondent in the District Court of the Third Judicial
District in and for the County of Salt Lake, State of Utah.
DISPOSITION IN LOWER COURT
The action brought by Appellant was dismissed on the
ground that trying the case in a Utah pourt constituted an
inconvenient forum under the doctrine of forum non conveniens.
RELIEF SOUGHT ON APP&AL
Respondent seeks to have the order of the lower
court affirmed.

- 3 STATEMENT OF FACTS
Respondent, Lancer Industries, Inc., is an Illinois corporation and was the General Partner of Synergetics, a Utah
Limited Partnership.

Synergetics, the Limited Partnership, was

also a partner together with six

other individuals in a General

Partnership in owning a parcel of real property located in the
State of Florida.

None of the partners in the General Partner-

ship have done business in Utah, and all of said partners except
Synergetics are residents of the State of Florida (R.8).

The

only connection that Synergetics has with the State of Utah is
that its Articles of Limited Partnership are filed here and one
officer of Lancer, the General Partner of Synergetics, resides
here.

Neither Synergetics nor Lancer has done business in the

State of Utah.
This lawsuit arises out of a dispute concerning the performance of a contract between the plaintiff and the General
Partnership in which Synergetics was a partner, whereby the
appellant was to prepare a feasibility study concerning the
optimum use for development of the aforesaid parcel of property
located in Tampa, Florida.

The position of the respondent, on

the merits of the lawsuit, is that the study contained serious
errors and was inadequate in view of the physical characteristics
of the parcel of property and the economic situation of the Tampa,
Florida vicinity.

Respondent and its partners, therefore, re-

fused to pay the fee of the appellant who filed this lawsuit in
the Third Judicial District Court in the State of Utah.

- 4 ~
Respondent moved the District Court for dismissal on
grounds of forum non conveniens because of the burden and expense
of transporting witnesses to Utah to litigate issues involving
a parcel of property located in Florida and having no real connection with the State of Utah other than the technical fact that
Synergetics, one of seven partnership owners of the property is
a Utah Limited Partnership, and the fact that Bud Baily, president
of Lancer Industries, Inc., is a resident of the State of Utah
(R.7).

Lancer Industries owns no property in the State of Utah

nor does it now or has it ever transacted business within the
State of Utah (R.7).

The Trial Court granted respondent's

Motion.
It is respondents position that the dismissal was
a proper exercise of judicial authority in light of the existing
facts and that, absent a clear and convincing showing of judicial
abuse, that ruling should not be disturbed.
ARGUMENT
POINT I.
THE TRIAL COURT DID NOT ABUSE ITS DISCRETION IN
DISMISSING THE LAWSUIT ON GROUNDS OF FORUM NON
CONVENIENS.
The doctrine of forum non conveniens, simply stated,
is that a court may decline to exercise its jurisdiction even
when that jurisdiction is authorized by the letter of a general
venue statute.

Gulf Oil Corp. v. Gilbert, 330 US 501 (L947)

(hereafter called "Gilbert").

A court's refusal to exercise its

jurisdiction under the doctrine is a matter of judicial discretion resting with the trial judge since the granting or denial

- 5 of a Motion for Dismissal on grounds of forum non conveniens
depends heavily upon the facts in each case.

In Mooney v. Denver

& Rio Grande Western Railroad Co., 118 Utah 307, 221 P.2d 628
(1950), a case involving the application of the doctrine of forum
non conveniens, in an FELA action brought in a state court, Justice Latimer said:
"Granting discretionary power in the trial court
to dismiss the cause for reasons of inconvenience,
the power should only be exercised in exceptional
circumstances and when an adequate showing has been
made that the interests of justice require a trial
in a more convenient forum. 221 P.2d at 647.
(Emphasis supplied)
See also Peter Pan Seafoods, Inc. v. Mogelberg Foods, Inc.,
14 Wash App. 527, 544 P.2d 30 (1975).

Because such a ruling is

discretionary, the only question on review of the ruling is whethe
the trial court has abused its discretion•
96 Idaho 854, 538 P2d 783 (1975).

Lisher v. Krasselt,

As a general rule, if there

has not been a clear, manifest or flagrant abuse resulting to the
complaining party's prejudice, the appellate court should not
review or revise the action or rulings of the trial court with
reference to matters resting in the latter1s judicial discretion.
Robinson v. Hreinson, 17 U2d 261, 409 P2d 121 (1965); Hanks v.
Christensen, 11 U2d 8, 354 P2d 564 (I960); Campbell v. Union
Sav. & Inv. Co., 63 U 366, 226 P 190 (1924).

The exercise of its

discretion by the trial court should not be reviewed where it
appears that justice has been done without sacrificing the rights
of the litigants.

O'Reilly Motor Co. v. Rich, 3 Ariz App. 21,

411 P2d 194, 200 (1966).
In determining whether the lower court has abused its
discretion, the question is not whether the reviewing court agree

- 6 with the court below but rather whether it believes that a judicial
mind, in view of the relevant rules of law applicable to the
particular case and on due consideration of all the circumstances,
could reasonably have reached the conclusion of the court below.
Davis v. Davis, 78 Ariz 174, 277 P2d 261, 265 (1954).

The mere

fact that an appellate court would decide otherwise does not
establish that the discretion has been abused,

Edington v. Alba,

74 N.M. 263, 392 P2d 675 (1964).
It has not been shown by appellant that there was any
abuse of discretion on the part of the trial court in the instant
case.

An application of the relevant principles of law to the

facts presented will substantiate this point.
The better reasoned cases applying the doctrine of forum
non conveniens have held that both convenience to the parties and
convenience to the court are to be considered.
Company, Inc., 353 N.Y.S.2d 78 (S.Ct. 1973).

Wachsman v. Craftool

A statement of the

United States Supreme Court in Gilbert illustrates this approach:
"Wisely, it has not been attempted to catalogue the
circumstances which will justify or require either grant
or denial of remedy. The doctrine leaves much to the
discretion of the court to which plaintiff resorts, and
experience has not shown a judicial tendency to renounce
one's own jurisdiction so strong as to result in many
abuses.7
"If the combination and weight of factors requisite given
results are difficult to forecast or state, those to be
considered are not difficult to name. An interest to be
considered, and the one likely to be most pressed, is the
private interest of the litigant. Important considerations are the relative ease of access to sources of proof;
availability of compulsory process for attendance of
unwilling, and the cost of obtaining attendance of willing,
witnesses; possibility of view of premises, if view would

See Dainow, The Inappropriate Forum, 29 Ill.L. Rev. 867,889.

- 7 be appropriate to the action; and all other practical
problems that make trial of a case easy, expeditious
and inexpensive. There may also be questions as to the
enforcibility of a judgment if one is obtained. The
court will weigh relative advantages and obstacles to
fair trial. It is often said that the plaintiff may
not, by choice of an inconvenient forum, 'vex.' 'harrass, '
or 'oppress' the defendant by inflicting upon him expense
or trouble not necessary to his own right to pursue his
remedy.
But unless the balance is strongly in favor
of the defendant, the plaintiff's choice of forum should
rarely be disturbed.
"Factors of public interest also have place in applying
the doctrine. Administrative difficulties follow for
courts when litigation is piled up in congested centers
instead of being handled at its origin. Jury duty is a
burden that ought not to be imposed upon the people of
a community which has noxrelation to the litigation.
In cases which touch the affairs of many persons, there
is reason for holding the- trial in their view and reach
rather than in remote parts of the country where they
can learn of it by report only."
The balancing of the factors listed in Gilbert weighs heavily

in

favor of the respondent in this instance*
The land which comprised the subject matter of the contract
at issue is located in the distant State of Florida.

Testimony

regarding the optimum use of the property in light of present and
future economic conditions in the relevant vicinity of Tampa,
Florida, must of necessity be furnished by expert witnesses having
a great deal of familiarity with the commerce of that particular
area.
The reasonable cost extimated of obtaining attendance of
willing witnesses to testify on respondent's behalf at a trial
in Utah would be $11,257.24 (R.20-21).

The amount sued for by

appellant is $16,347.24. Appellant questions the necessity of

y

See Blair, The Doctrine of Forum Non Conveniens in Anglo
American Law, 29 Col.L.Rev. 1.

- 8 transporting all nine (9) of respondent's witnesses to Utah when
it has not been demonstrated that their respective testimonies
would not be cumulative and repetitive.

It should be noted,

however, that, as a general rule, where a party has access to a
witness and fails to call that witness at trial, the fact finder
is entitled to draw an inference that the absent witness's testimony would have been unfavorable.

Londerholm v. Unified School

No. 500, 199 Kan. 312, 431 P2d 188 (1967).

The witnesses are all

either partners of the defendant or experts to testify.

To avoid

prejudicing its case, therefore, respondent should £>e allowed to
call all witnesses who are competent to testify as to material
facts in issue.

Cooper v. Indus. Comm., 15 U2d 91, 387 P2d 689

(1963).
Obtaining testimony of each or any of the nine witnesses
by deposition proceedings is unsatisfactory in two respects.
First, the cost of taking each deposition would be prohibitive in
terms of attorney's fees and expenses, especially if Utah counsel
were forced to attend proceedings in Florida.

Were respondent

required to retain additional legal counsel in Florida for this
limited purpose, the cost would not be greatly diminished.

Second,

this course of action would deprive the Utah trail court of the
necessary and valuable opportunity to observe the attitude and
demeanor of each witness and to cross examine on issues where
further inquiry would expedite court proceedings.
A possibility of a view of the parcel of property is
precluded if the trial takes place in Utah.

A visual inspection

of the premises would be appropriate in this case since the reasonableness and adequacy of appellant's performance on the contract

- 9 can only be determined by a careful appraisal of the subject
property and the adjacent properties.
The partners of the defendant, Synergetics, are not
amenable to the jurisdiction of the courts of this state and
no

right of contribution could be enforced against them in the

State of Utah.

While the defendant, Synergetics, could, under

principles of equity, enforce a right of contribution in Florida
against the co-obligors on the contract, such an action would
result in an additional burden being imposed on that defendant
because of the necessity and expense of an additional trial.
If the original lawsuit were instituted in Florida, the necessity for a second trial on the issue of contribution as well
as the issue of liability of the partners would in all likelihood disappear.
The inconvenience to the respondent in being forced to
defend this action in Utah is compounded by the inconvenience
to the local court system.

To require k Utah court to entertain

an action having no connection with the, State of Utah with the
resultant expense to local taxpayers, the extra burden on residents of increased jury duty, the delay caused local litigants
by an increased case load, and the adddd burden on an already
congested court calendar, is at the veify least, economically
unwise in terms of judicial resources and expenditure of taxpayers ' money.
The appellant's reliance on the case of Mooney v. Denver
& Rio Grande Western Railroad Co., suDta. is misplaced.

This

was an FELA case arising out of an injtiry occurring in the State

- 10 of Colorado involving only federal questions and the Utah Supreme Court was of the opinion that the accident did not occur
far enough away from this jurisdiction to impose any special
burden upon the defendant where the defendant transacted business in both states.

It should also be noted that in Mooney,

venue in a state other than where the accident occurred was
specifically authorized by federal statute, 45 U.S.C. § 56,
which provided that the action could be brought in a District
Court of the United States in the district of the residence of
the defendant or in which the defendant shall have been doing
business at the time of commencing such action.

FELA cases such

as Mooney were distinguished by the United States Supreme Court
in Gilbert, 330 U.S.A. 505, on the basis of this special venue.
In sum, it was not an abuse of discretion for the court
below to dismiss appellant's action on forum non conveniens
grounds.

The application of relevant legal principles to the

circumstances of this case would lead a reasonable judicial
mind to the conclusion that Utah is an inconvenient forum for
the trial of this matter and the fact that another court might
reach an opposite conclusion is not a sufficient basis for
countermanding the trial court's ruling.
POINT II.
THE MERE FORMALITY OF RESIDENCY OF A PARTY LITIGANT
DOES NOT IN ITSELF PROVIDE THE STATE WITH AN INTEREST
IN THE LITIGATION.
The appellant asserts that a plaintiff has a substantial
interest in choosing his forum and that the residency of the

- 11 defendant should also be accorded great weight by a court faced
with a forum non conveniens decision.

While a local plaintiff

might understandably have a substantial interest in pursuing an
elusive defendant in a local court, the argument loses most of
its logic when applied to the instant situation where a non-resident corporate plaintiff is seeking to litigate a dispute arising
out of a contract negotiated, executed, performed ^adequately or
inadequately), and allegedly breached in the State of Florida.
The fact that the detendant, synergetics, is chartered in the
State of Utah is also of little significance in this case; the
suit does not concern the internal affairs of the Limited Partnership, and the State of Utah has no real interest in the outcome of the litigation.
In Koster v. Lumberman's Mutual Cas. Co., 330 U.S. 518
(1947), a forum non conveniens case decided the same term as
Gilbert,

the Supreme Court observed:

"But the ultimate inquiry is where trial will best
serve the convenience of the parties and the ends of
justice. Under modern conditions corporations often
obtain their- charters from states where they no more
than maintain an agent to comply with local requirements, while every other activity is conducted far from
the chartering state. Place of corporate domicile in
such circumstances might be entitled to little consideration under the doctrine of forum non conveniens,
which resists formalization and looks to the realities
that make for doing justice," (emphasis added)
The Court of Appeals of New York recently reconsidered
its rule of prohibiting the doctrine of forum non conveniens
from being applied wnere one or tne parries was a New York resident.

In Silver v. Great American Insurance Company, 29 N.Y.2d

356, 328 N.Y.S.2d 398, 278 N.E.2d 619 (1972), a case involving a

- 12 suit by a resident of Hawaii in New York against a New York corporation authorized to do business in Hawaii, the court said:
"Further thought persuades us that our current rule . . .
should be relaxed. Its /the doctrine's/ application
should turn on considerations of justice, fairness
and convenience and not solely on the residence of
one of the parties. . . .
11

It has become increasingly apparent that a greater
flexibility in applying the doctrine is not only wise
but perhaps necessary. . ... The fact that litigants
may more easily gain access to our courts—with the
consequent increase in litigation—stemming from enactment of our long-arm statute . . ., changing choice
of law rules . . . and decisions such as Seider v.
Roth, . . . requires a greater degree of forbearance
in accepting suits which have but minimal contact
with New York." 278 N.E.2d at 622. /cf., Gibson
Greeting Cards, Ltd. v. Gateway Transportation Co., Inc.,
343 N.Y.S.2d 608 (N.Y. S.Ct., App. Div., 1973),
Allison Drilling Co., Inc. v. Kaiser Steel Corp»,
502 P2d 967, 969 (Colo. App. 1972)./
In the case at bar, the sole nexus which the lawsuit has
with the state ot utan is tnat detendant, synergetics, is a Utah
Limited Partnership.

All the events relevant to the appellant's

cause of action took place outside this state, either in Florida
or in California (R.8, 11). This is not a case of an "elusive
defendant*"

All potential defendants are amenable to process in

the State of /Florida and are willing to submit to the jurisdiction of a competent court in that state.

The considerations of

fairness and justice substantially outweigh the mere happenstance
that one of seven parties to a connracc is a partnership organized
under the laws of this state.

The court below did not abuse its

discretion in recognizing that such residency was not determinative in these circumstances.

- 13 POINT III.
THE STATE OF FLORIDA IS A CONVENIENT FORUM FOR
BOTH PARTIES TO THIS ACTION.
The trial court's dismissal of appellant's lawsuit on
forum non conveniens
appellant in any way.

grounds did not prejudice the rights of
Summa Corporation is a company having di-

verse holdings and transacting business in practically every state
in the United States, including Florida.

The contract being sued

upon was entered into voluntarily by the appellant in the State
of Florida, and it was, or reasonably cquld have been# within the
contemplation of all parties to the contract that any disputes
arising out of the relationship would be settled in a Florida
court under Florida law.

It cannot be iaid then that respondent

is attempting to force a trial at a location inconvenient to the
appellant.

On the other hand, it is apparent that appellantfs

only real purpose in instituting the action in the State of Utah
is to force a quick settlement by means of procedural harrassment.
This course of conduct would be extremely unfair to the respondent
and would not serve the ends of justice in any event.
A trial in the State of Florida could be carried out expeditiously and conveniently for all iriterested parties with none
of the unfairness or inconvenience that would accompany a trial
in the State of Utah.

All material, lay and expert witnesses cou

be called, and the issues intelligently and finally resolved with
a minimum of delay because of the ease of accessability to proof
accorded by a trial in the state having the most interest in the
subject matter of the lawsuit.

- 14 All of the relevant considerations discussed herein weigh
in favor of trying this case in the State of Florida, and it was
not an abuse of discretion for the trial court to so rule.
CONCLUSION
The appellant has failed to carry its burden of showing
that the trial court abused its discretion in dismissing the
appellant's lawsuit on forum non conveniens grounds.

The relevant

factors to be considered in invoking the doctrine of forum non
conveniens weigh substantially in favor of the respondent.

There

is no real nexus between the State of Utah and the events comprising this litigation, and there is ample reason to believe that the
State of Florida would constitute a more convenient forum for the
resolution of the critical issues in the case.

The rights of the

appellant were not unduly prejudiced by the ruling of the trial
court, and its order dismissing this lawsuit should not be disturbed
by this appeal.
Respectfully submitted,
RYBERG & McCOY
Attorneys for Defendant-Respondent
John L. McCoy
325 South Third East
Salt Lake City, Utah 84111

